THELBERT WATTS
V.
UN TED STATES
| BLA 97-64 Deci ded April 14, 1999

Appeal froman Admnistrative Law Judge deci sion affirmng denial of
a request for permission to renove range inprovenents. NM06-95-2.

Affirned.
1. Gazing Permts and Licenses: General |y

Wien a party applies to renmove range i nprovenent s

or be conpensated because his interests in grazing
permts were termnated by a state court's

forecl osure proceedi ngs, BLMmay properly deny the

appl i cati on because docunents establish that when the
transfer of the permttee' s interests had occurred

the permttee had been conpensated for the val ue of
the i nprovenents, as required under 43 CF. R § 4120. 3-
5.

APPEARANCES  Thel bert (Sonny) Wdtts, Mayhill, New Mexi co, pro se;
Gant L Vaughn, Esq., Gfice of the Held Solicitor, US Departnent
of the Interior, Santa Fe, New Mexi co, for Bureau of Land Managenent ;
Mchael J. Cardigan, Esqg., A buquerque, New Mexi co, for Intervenor Hrst
National Bank of Artesia, New Mexi co.

(P N ON BY ADM N STRATI VE JUDGE MULLEN

Thel bert Wdtts has appeal ed an ctober 24, 1996, deci sion issued by
Admnistrative LawJudge S N Wllett affirmng a My 1, 1995, decision
i ssued by the Roswel I, New Mexico, Dstrict Gfice, Bureau of Land
Managenent (BLMV. The BLMdeci sion denied Vdtts' request for permssion to
renove range i nprovenents fromQuevo East Allotnent No. 79024 and Quevo
West Allotnent No. 79025, or recei ve conpensation for the val ue of those
i nprovenents. The appeal to Judge WIlett was docketed as NM 06- 95- 2.

Wtts owned the Quevo Ranch in Chavez Gounty, New Mexi co, and hel d
Federal grazing permt Nos. 79024 and 79025, and several State grazing
allotnents. Between 1961 and 1989 BLMi ssued a nunber of permits and
cooperative agreenents to Vétts, allowng Vbtts to install range
i nprovenents on the public |ands subject to the grazing permts.
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Qh April 29, 1988, Wdtts borrowed noney fromthe FHrst National Bank
of Artesia (F\BA). This |oan as secured wth a nortgage of the ranch and
its appurtenances. (Intervenor's Exh. A) O My 1, 1989, Vétts executed
an addi tional security agreenent wth FNBA pledging his i vestock and "al |
attachnents, accessions, tools, parts, supplies, increases and additions
to and all repI acenents of and substitutions for any property descri bed
above." (Intervenor's Exh. B)) 1 August 26, 1991, FNBA filed an action
inDstrict Gurt for Chavez Gounty, New Mexi co, seeking forecl osure of
Witts' nortgage and repl evin of personal property and |ivestock | ocated
on the ranch. In April 1992, Witts filed a petition for bankruptcy
seeking relief under Chapter 12 of the Bankruptcy Code.

The Ffth Judicial Dstrict Gourt, Sate of New Mexi co, entered
a stipulated judgnent and decree of forecl osure on Septenber 23, 1993.
Under that judgnent, Vétts conveyed all of his rights in Quevo Ranch
and the use of the Sate grazing allotnents to F\BA i n exchange for
its release of the debt secured by the nortgage and security agreenent.
The court also ordered termnation of Vtt's interest in Federal grazing
permt Nos. 79024 and 79025. (Foreclosure Judgnent at 7.) A Speci al
Master's Deed to the ranch was issued, conveying the property to FNBA on
Decenber 20, 1994, and Vétts' right of redenption expired on January 20,
1995.

O February 3, 1995, Witts delivered a witten request to BLMseeki ng
per m ssi on

to renove all Section 4 permtted inprovenents and any ot her
i nprovenents placed on the Vétts al | ot nent whi ch nmay not

be covered by a permt due to possible inconpl ete records

* % *. [y]

1/ The followng list of inprovenents was attached to his request:

"Sec. 21, 6, 8 17 T17S/ TI8S R17H;] Permtted 8/4/66 1.25 Ml es
Fencel . ]

Sec. 34 SWNWNE T17S RI6H ;] Permitted 5/ 15/89 #7061 1000 BBL Tank
500 . 1 /4 Pipeling[.]

Sec. 19 T17S RI7E SWNW1/4 [;] Permtted 4/20/86 #4240 500 BBL Tank
1 Drinking Tub[.]

Sec. 34, 1 TI7S TI8S RI6H ;] Permtted 8/4/66 .75 Mles Fencel.]

Sec. 17, 18 TI7TSRL7H ;] # NM6-R 1259 1.5 Mles P peline 2 Drinking
Tubs| . ]

Sec. 21 TI7SRI7E SE SH ;] Permitted 6/29/66 orrals and Shed|. ]

Sec. 1, 2, 35 TI7S TI8S RI6H ;] Permitted 10/2/61 1.2 Mles Fencel.]

Sec. 18, 19, 30, 17 TI7SRL7H;] 2 Mles Pipeline 1 Tub[.]

Sec. 17, 20, 29, 32 TI7/SRL7H;] 3.5 Mles Fence, 1 Ort Tank
1 Drinking Tub[ ]
Sec. 21, 33 TI7S RL7H ;] 2 Drinking Tubs|.]
Sec. 5 TI8S RL7H ;] Permitted 10/4/61 #NV6-4-81 .3 Mles Fence[.]"
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| would like to refer you to Case no. Qv 91-344 Hrst
National Bank v. Thelbert L. Vétts Amended Notice of Sale
Dated Dec. 8, 1994. No nention of any [BLM Leases or any
permted [sic] inprovenents are [sic] made in the Notice of
Sale there fore [sic] we contend we are still in posession
[sic] of any and all inprovenents placed on [ BLM Leases.

| woul d ask you before any transfer of these | eases are
finalized we have the opportunity to renove these i nprovenents
or be conpensated at a fair narket val ue for them

A Notice of Proposed Decision was issued on March 22, 1995. Inits
proposed deci sion BLMs Carl shad (New Mexi co) Area Manager relied on a
FHeld Solicitor opinion that the application to renove shoul d be deni ed
because the forecl osure judgnent constituted evidence of an assi gnnent
of interest in the range inprovenents. VWdtts protested, arguing that the
i nprovenents were personal property or "trade property,” and that it was
never intended that this personal property woul d be included in the
nortgage or the forecl osure judgnent.

O May 1, 1995 BLMs Roswel | (New Mexico) Dstrict Gfice issued a
FHnal Decision. Addressing Wbtts' argunents, the Dstrict Gfice concl uded
that the foreclosure judgnent termnating Vétts' interest in "BLMpernmts"
also termnated his interest in the section 4 range inprovenents. BLM
further ruled that those inprovenents, whether classified as personal ,
trade, or real property, were encunbered when the ranch was nort gaged
because the ranch woul d not be a viable |ivestock operation wthout them
BLMdenied VWtts' application for permssion to renove the inprovenents,
and held that the regul atory requi renent for conpensation had been
satisfied by the forecl osure judgnent.

Wtts appeal ed to the Hearings Dvision, fice of Hearings and
Appeal s, pursuant to 43 CF. R 8§ 4160.4. By agreenent dated February 1,
1996, Witts and BLMagreed to have Judge WI |l ett deci de the appeal on
stipulated facts and the record wthout a hearing. Judge WIllett al so
allonwed FNBA to appear as an intervenor. Before Judge WIlett VWtts argued
that he was entitled to either renove or be conpensated for the range
inprovenents. It was his opinion that, although the stipul ated judgnent
termnated his interest inthe grazing permts, it did not address or
purport to termnate his interest in the inprovenents. He further argued
that the inprovenents at issue are "classifiable as trade fixtures,” which
he defines as "personal property placed on real property by a tenant in
possession to further the conduct of the tenant's business or trade on the
property.” (Qct. 24, 1996, Decision at 3.)

In response, BLMargued that the one issue to be consi dered on appeal
was whet her BLM's deci si on was unsupported by a rational basis and asserted
that Witts was unsuccessful in arguing that aspect. It also argued that
Wtts was barred fromrenoving the i nprovenents because he waited until
after foreclosure and the expiration of his right of redenption before
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asking for permission to renove the inprovenents, and that the

conpensati on requi renent was satisfied by the rel ease of Vétts' debt
obligation. According to BLM the concept of trade fixtures becane
imateria when the forecl osure proceeding termnated his interest in the
permts.

I ntervenor FN\BA joined BLMin the argunent that the standard of
reviewis whether the final BLMdecision | acked a rational basis and
argued that a rational basis was presented by BLMfor its actions. FN\BA
al so asserted that the intent of the state court proceedi ngs, as shown in
the various docunents invol ved, was to termnate Vétts' interest in the
permts, including his interest in the inprovenents. FNBA further argued
that the cormmon-1aw principle of trade fixtures has never been applied to a
grazing | ease and that, as inprovenents are necessary to the operation of
the ranch, they are not trade fixtures under state law FN\BA al so cl ai ned
that Witts was conpensated through the rel ease of his indebtedness.

In her decision denying Wtts' request for relief, Judge WIlett
first concluded that, under Departnental regul ations, only the renovabl e
i nprovenents aut hori zed by range i nprovenent permts are subject to either
renoval or conpensation requests. 2/ Judge WIlett noted that certain
of the inprovenents were installed or mai ntai ned pursuant to cooperative
agreenents, and that under the express terns of those agreenents, title to
those inprovenents is inthe Lhited Sates (wth consideration to be given
to the participant's own contribution). She next concluded that, although
state courts do not have the jurisdiction to cancel or transfer rights in
BLMgrazing permts, state courts may accept a relinqui shnent of those
rights, and that the state court accepted the relinqui shnrent of Vétts'
interests in the permts.

Noting that the | oss of base property autonatically termnates a
permttee's rights in a grazing allotnent, Judge WIlett determned that
the 1 oss of the base property did not automatically result in the |oss of
title to renovabl e range i nprovenents. She then held that the regul ation
cited by Witts as the basis for his right to either renove the inprovenents
or recei ve conpensation fromthe Lhited Sates is applicabl e when the
permts are cancel ed to devote the public |ands to other purposes, and does
not extend to private transfers, such as the case before her. She
concluded that the Lhited Sates has no obligation to pay conpensation for
the l oss of inprovenents resulting fromthe private transfer of the base
property. Hnally, Judge WIlett found that under the bankruptcy
reorgani zation plan filed by Vétts, the stipul ated judgnent, and the
forecl osure decree, FN\NBA was the naned beneficiary of Vétts' permts. She
found the | anguage of the rel ease executed by Wtts to be absol ute and
binding on him and that he had no further action agai nst FN\BA for
conpensation or renoval of range i nprovenents.

2/ (Qopies of BLMauthorized permts and cooperative agreenents for
allotnent Nos. 79024 and 79025 are in the record as FNBA Exhibit Q
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Wtts does not agree wth Judge WIllett's decision. On appeal, he
tersely declares wthout supporting explanation that the inprovenents at
issue are legally classified as trade fixtures, were not included as
property subject to the forecl osure judgnent, and nay be renoved if no
danage results. No other statenents were recei ved.

Inits response, FNBA argues that Vétts did not adequately state
reasons for the appeal, and that the appeal is subject to summary
dismssal. For the nost part, his statenent of reasons (SOR anounts to
little nore than conclusory all egations of error or reiteration of
argunents nade to Judge Wllett. To constitute an adequate SCR an
appel lant' s docunent nust affirmatively point out error in the decision
fromwhich he appeals. See, e.g., J.W Waver, 124 1BLA 29, 31 (1992);
Inre MIl Geek Salvage Tinber Sale, 121 IBLA 360, 362 (1991); Andre C
Capella, 94 1BLA 181 (1986). The Board is not required to dismss an
appeal in such circunstances, but we will not hesitate to do so when there
is no basis for review J.W \Waver, supra. Wth respect to reiteration
of argunents, we note that the right of reviewprovided by this Board is
not intended to be a circul ar pronenade in which the parties sinply repeat
their steps. In Shell Gfshore, Inc., 116 I BLA 246, 250 (1990), we held
that the requirenent to affirnatively point out how the decision appeal ed
isinerror is not satisfied if the appellant "has nerely reiterated the
argunents consi dered by the [deci si onnaker below, as if there were no
decision * * * addressing those points.” Accord, Inre MIlI Geek Sal vage
Tinber Sale, supra. As Wbtts has not attenpted to showany error in the
deci sion appeal ed, it would be appropriate to summarily affirm However,
for reasons set forth below we deemit appropriate to address the
deci si on.

[1] Section 4 of the Taylor Gazing Act of 1934, 43 US C § 315¢c
(1994), allows permttees to construct range inprovenents on public | ands
“under permt issued by the authority of the Secretary, or under such
cooperative arrangenent as the Secretary nay approve.” ongress al so spoke
to the disposition of such inprovenents, should a permttee no | onger be in
possessi on of the grazing right:

No permt shall be issued which shall entitle the permttee to
the use of such inprovenents constructed and owned by a prior
occupant until the applicant has paid to such prior occupant

t he reasonabl e val ue of such i nprovenents to be determ ned under
rules and regul ations of the Secretary of the Interior.

43 US C § 315¢c (1994).

Wienever a permit or |ease for grazing donestic livestock is
canceled in whole or in part, in order to devote the |ands
covered by the permt or |ease to another public purpose,

i ncludi ng di sposal, the permttee or | essee shall receive from
the Lhited Sates a reasonabl e conpensation for the adj usted
value * * *
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of his interest in authorized pernanent inprovenents placed or
constructed by the permttee.

43 US C 8§ 1752(g) (1994). The regulations inplenenting these statutes
are found at 43 CF.R 8§ 4120.3. FRange inprovenents nmay not be installed
W thout a cooperative agreenent or permt. 43 CF.R 8 4120.3-1(b). 3/
Prior to 1995, the regulations provided that title to renovabl e

i nprovenents was "shared by the Lhited Sates and the cooperator(s) in
proportion to the actual anount of respective contribution to the initial
construction,” and that the title to permanent inprovenents was excl usively
inthe Lhited Sates, subject to valid existing rights. 43 CF.R

§ 4120.3-2 (1994). 4/ The regul ations al so provide that inprovenents nay
not be renoved wthout authorization. 43 CF.R 8§ 4120.3-6(a). 5/
Permttees are all owed 180 days fromthe date of cancellation of a permt
to salvage naterial owned by them 43 CF R § 4120.3-6(d). Wien a permt
is transferred, BLMw || not authorize the transferee's use of existing

i nprovenents until the transferor is conpensated for those inprovenents.

43 CF.R §4120.3-5. In addition, the Lhited Sates nust reasonably
conpensate the forner permttee for the permttee' s interest in

i nprovenents on the public |ands subject to the canceled permt. 43 CF. R
§ 4120.3-6(c).

There can be no question that Vétts' right to the allotnents
termnated when he forfeited his title to the base property. 43 CF R
§ 4110.2-1(d); Dale D Smth v. BLM 129 IBLA 304 (1994). As duly noted by
Judge WIllett, the permts were not canceled to all ow BLMto dedicate the
| ands subject to the permts to a use other than grazing, and therefore
there is no authority for the Departnent to conpensate himfor interests in
the i nprovenents not renoved. Thus, it is clear that Vétts has no basis
for seeking conpensation fromthe Lhited Sates.

Gonpensation for any interest in inprovenents is properly addressed
by referring to 43 CF. R § 4120. 3-5, under which BLMis responsible to
ensure that the prior permttee has been properly conpensated for renaining
i nprovenents before a successor-in-interest nay utilize them BLM
recogni zed the transfer of the Quevo Ranch to FN\BA through the forecl osure
proceedings and it appears that BLMw || authorize grazing permts for the

3/ Installing inprovenents wthout authorization constitutes trespass.

43 CF. R 88 2800.0-5(u), 2801.3. UWhauthorized installation of an

i nprovenent on a grazing allotnent subjects the party to civil and crimnal
penalties. 43 CF.R § 4140.1(b)(2).

4/ The regulation at 43 CF. R § 4120.3-2 was anended in 1995. See

60 Fed. Reg. 9964 (Feb. 22, 1995).

5/ Gonpare with n.3. UWauthorized removal constitutes trespass and

subj ects the party to civil and crimnal penalties. 43 CF. R 88 4120. 3-
6(a) and 4140.1(b)(2).
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al | ot nrents when FN\BA desi gnates VWdtts' successor and applications for
permts are properly submtted. Thus, the issue under these facts is
whet her Vdtts has been adequat el y conpensated by his successor-in-interest.

As Judge WIlett adeptly explained, all evidence fromthe state court
proceedings indicate that Vatts released all right to any further claim
agai nst FNBA despite his contentions that range i nprovenents were not
consi dered part of the foreclosure settlenent. In the BLMdeternination
whi ch Witts had appeal ed, BLM had concl uded:

1. The language dealing wth this point is taken from

the Gourt Oder #6 of the stipul ated forecl osure judgenent [sic]:

"Termnating Defendants' interest in the BLMpermts known as
Quevo Vst Al otnent #9025 and East Al otnent #9024 (the "BLM
Permts')." This language is not exclusive to only grazing
permts, but termnates all interest inthe entire allotnent,
i ncl udi ng Range | nprovenent Permits used to authorize Section 4
i nprovenents * * *,

2. The above | anguage termnates your interest in the range
i nprovenents, regardl ess of whether you call themtrade, real, or
personal property. * * * |t stands to reason such i nprovenents
were encunber ed when the ranch was nort gaged.

(Decision at 2.) BLMs final conclusion was that "the forecl osure

j udgenent [sic] constitutes evidence of assignnent of interest in the range
i nprovenents, which satisfies the regulatory requirenent for conpensation.”
Id. Judge WIlett recogni zed that none of the instrunents associ ated wth
forecl osure or bankruptcy specifically nentioned range i nprovenents. The
nortgage and promissory note related specifically to the deeded property,
and additional security given by Vétts in 1988 and 1989 rel ated to natters
appurtenant to or associated wth the deeded property. Uhder the

Chapter 12 Reorgani zation Pl an, Wtts nade FN\BA the beneficiary of his
grazing permts. (FNBA Exh. J.) An anmendnent to the promissory note added
Wétts' rights in the BLMpermts as additional security, but did not
nention the inprovenents specifically. However, as Judge WI|ett observed,
the General Rel ease executed by Vétts on February 4, 1993, provided for the
discharge of all clains "related in any way" to the forecl osure suit and
loan. Judge WIlett concluded that this | anguage operated "as an absol ute
rel ease of FNBA by Appel lant fromall further claim denand, liability or
causes of action of any type." (Decision at 9.) She also referred to the
rel ease in the reorgani zation plan as further support for her concl usion.
See ANBA Exh. J, at 9, Sec. 6.3. The General Rel ease executed by Wétts on
Decenber 5, 1994, al so discharged all clains and counterclains "that were
or coul d have been asserted in or were arising out of or related in any
way" to the | oan, the bankruptcy proceedi ngs, and the forecl osure judgnent
"whet her known or unknown." (FNBA Exh. H) Al these rel eases were gi ven
for val uabl e consi deration, a conpromse settlenent of disputed clains.
Based on this record, Judge WIllett had a reasonabl e basis for her
conclusion that there was no cause of action agai nst FNBA for further
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conpensation. 6/ Vétts has not shown error in Judge WIlett's concl usi ons.
Thus, we find that BLMacted properly in refusing Vétts' application
because Wtts had been conpensated for the inprovenents on the permtted

| ands.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis affirned.

RW Milen
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge

6/ Had Whtts rai sed sufficient doubt regardi ng whether he had been
conpensated for the inprovenents, denial of Vétts' request woul d be proper.
The Departnent has historically declined to adjudicate private di sputes
involving the validity or effect of the transfer of rights or property and
has nai ntained the status quo until the parties have had an opportunity to
settle their dispute privately or in a court of conpetent jurisdiction.
Eg., H Avene Goper and Brent David Gooper v. BLM 144 | BLA 44 (1998);
Hnple Enterprises, Inc., 70 1BLA 180 (1983); WIliamB. Brice, 53 | BLA
174, aff'd, Brice v. Vétt, No. G81-0155 (D Wo. Dec. 4, 1981), aff'd

No. 82-1455 (10th dr. Ct. 4, 1983).
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